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BEFORE THE BOARD OF PERSONNEL RPPRALS
IN THE MATTER OF UNPATR LABOR DRACTICE CHARGE H10-1079

MONTANA PUDLIC EMPLOYEES:
AESOCTATICH, ITHD: ; ‘on behall
of MARTIN STAFFORD and ELATHE
RTCWH

Complainants,

VIS FINAL URRER
COAINEY COHMISSIONERS, CASCADE
COUNTY, MONTANR, and C.L.

0! CONNELL, CASCADE . COUNTY
THEESUREE,

e o e e e ™™ ™

Defendants,
E-odkok AN & ol & Ok h W Rk w kok-dE

o excophions lawving been filed, pursuant to REM 24.726.147,
to: the Fipdings of Fact, Conclueions of Law and Rocommended Crdar
iganed on April 7, 1%960;

THEREFORE, this Board adopts that Recommended Order in this
nattar af Lte FINAL ORDER.

ATED this 23™dsy of humst, 1980,

HOARE OF FERSONHEL APPEALS

BY: e R

Aren rToalay *
Chalemen

-k N Aok @ kR N OB OE W N ol oy @ o i

that 1 did an 'tl‘g day of Ngust 980 mail p true and eorrect

copy of bhe above FINAL QROER ta tlhe Following:

ERTIFICATE OF HAILING

R ¢ do nereby perltify apd stabe

MFEX, Inc. C.L. O0'Connell , Trapsiror
F.0. Box S&40 Cagcade County Courthouse
Belena, BT 59601 GrEal Falln, MU 59441
Capcade County Comnigsionors Dennig MoCaflferty

Capoade County. Cogrthouse 410 Northwestern Sank Building
Great Falla, MT 59401 Groat Falle, MT 59401

Gary M. Radick Barry L. Hjort

Alegandor and Baucus 111 Horth Lagt Chance Gulch
Strain Building Helena, BT RSG0)

Great Falls, il 59401

14 :E
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ETATE OF -MONTENA
HEFCHE THE BOARRD OF PERSGHMEL APPEALS

IN THE MATTER OF UMFAIR LABGR FRACTICE CUHARGE £19-19749:

MONTEHA PUBLIC ENPLOYERS
RESOCIATION, IHC., an behalf
of HARTIN STAFFORD and ELAIHE
BN

Conplainante,

COUNTY CONMISSIONERS, CASCADE
COUNTY, MOMTANR, and C.L.

0 CONNELL, ' CASCADE. COLMTY
TRERSVKER,

Calendants.

Aok ok kRN kR o R kW

FINDTNGD OF FACTH, CONCOUSIONS OF LAW, AND RECOMMENDED OHDER
NN & @R A ok &Rk &
L. THTROCERCTTION

The Mantina Publle Employees Associatien |hereipn MPERY has
charged the Casgcade County Compissieners and the Cascade County
Treasirer with violating Montana's Collective Bargalniog for Public
Enployees Act by refusing ©o subnit a labor contract dispule to
arbitration as set forth in the labér agresnent; The Lahor cofllrEast
dispute coticernd the dispissal or not cehiring of Martin Stafford
and Elaine Brown (kereln Skafford, Brown), Deputy Causky Treasurers.

This ‘RECOMMENDED ORDER is divided inte ths major aress of 1.
introdiction, 11 Findings af Fact, 11! The Constitution and Stab-
utory Cutline, IV Blwcuseion, ¥ Conclugiond oF Lauw. and V1 Eeconnended
Order. The largest part of this Ocder deals with the County Trea-
purer'd, €. L. O0'Connell, dsaue; "Who ia the Peblic Employer of
Etafford and Brown:#"

11. FINDINGS OF FACTS

LT The parties entered into the Following stipulation:

For purposes of resolvilg the iasusds reised by the snswvern
of Cefendant C. L. O'COMNELL, the partics stipulate as follows:
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8 i AEoall timees patecinl hereto- the Montana Public
Enplovecs Aggociation (hetein MPEA) was certificd as Cle sx—
clugiva bargaining cepregentative for affected enployess of
Cagcade County.

B, MAFPEA, tho Cagcade County Compisgloners, deorge Schroads:
at Camcade County Tressurer, and sthers signed an agroensnt (=
copy 0f witich ig atbtnched lierets ns Exhibif A" apd incarcs-
porated hecein by this reference) entitied "hgreement Batwoan
Montena Panlic Eoployess Association end Cascade County® which
wag by ite terme offective Crom the period aof July 1, 1997
Through Sune A0, 979,

... Oeorge L, Schrdeder; was the doly elected Cascade
County Trasurer at the time ho siqned the agreament,

i, Defandant C. L. O'CONNELL was duly elected Cascade
County Treaguler on Novembar 11, 1978 and took his sath of
office and assumpd the office pp March 5, 1074

5, Defendant €, L. O'CONNELL i3 not & eigunatire party to
the agresment,

G, i February 5, 1979, Defendant &, L. O'CONNELL adviead
MARTIN STAFFORD and ELATHE BROWN, who at that time worked in
tho Cascads County Tredsurer‘s office, by letter that thay
would pot bhe rebfred after March 2, 1979 which was the spd of
the term of office of Geprge L. Schrpeder, tlie then Cacocads
Doty Teasurar,

T. . MARTIN STAFFORD. and’ ETAINE BROMN Have not worked i
the Cagcade County Troasurer's OFfFice since 5:00 o'clook B.M.,
Matels 2, 1874,

A, - HARTIN STAFFORR and ELAINE BROWH, throungh the MEEA
are agking for reinptatemsant, among other things, to their
pugitions in the Treasurer's Offico under the ternma of tho
ﬂgIElﬂlTll'r'l'.i'I:.

9. That this Stipolation ghall serpe as the recsrd For
purpoged of resolving the dssues raised by the Ansver af
Defeadant O, L. G'CONRELL, and that the partles shall have
thirEy (30) days from the date of this 3tipilation to file
briefe,

The partles later enterad into the following stipulation:

Tha parties-supplement the Stipulation poeviously £11ad
herein ob Augaat 30, 1976, as Followar

Im addition to the stipulated facte =et forth in thg pries
Stipulation, the parties stipulate that MARTIN STAFFORD AND
HLAINE BROWN were duly sppointed Deputy County Trsasurers
during their employnont in the Cascads County Treasuter's
gffice.,

B. HYER, the Cagcads County Commissioners, Gaorga R. Scliresder,
crecade County Treasurer,. and otlers signed o collective Bargaining

agroonant (Exhibit Yal') effective from July 1, 1977 through




]. June 30, 197%, The collective bargalning agreement costaing tha

a | following signirficant actiplea:

FPRESAHBLE
5 |E:ge 1|
i THIE AGREEMENY, mada and entered into this day of

s . v 1977, at Great Falls, Cascade Counly,

y | Homtang, by and BeTween THE MONTAMA PURLIC EMPLOYEES ASSOCTATION,
hereinnfter referred to as the "ASSOCTATIONY &nd CRECADE COUNTY,

g | bereinatter refertad to as the "EMPLOYER" WITNESSETH:

0 ARTICLE 1
EECOCHITION
10 [Fage
11 The EMPLOYER réecognizes the ASSOCIATION &6 thHe eae] nEIvN
bergaiming agent far the follewing enplovess;
L% L. . All Deputies, and clerks and Assistante and ather
1 employess axcept thoga who are elected in [hs following affices
; af the Cagoade County Courthougse: Clerk and Aecorder, Treasurer,
14 Auditor, County Comnisgioners, Surveyors, Superintendent of
schonle, Cletk-of the Court, Justice of the Peace, County
15 ALLorney except the legal staflf, hon-uniformed persepnel in tha
Sheciff's OFEfice, IEW, Switchboard, Probation Gffice; Fubiic
i Nefonder except legal slaff, one floating position. {Secs,
16-3701 to 16-3704, 15=5804 and 16-2301, T,C.M. 19473
= 2, Other secretarial, bookkeeping, stenographic and
16 clerical employees of Cascade County, authocized by tho Laws of
Montana. ({Sec, 16-240% and 16-913.)
i .  Other employees of Cascade County wio choose to be
ar representod: By the ASSOCTIATTION.
1 ARTICLE 17
J08 SECURITY
I.
kgl [l"al‘.w:l T and H
1) Saction 1: reobaticnary TPerlod.
21 h. Tha probationary period shall be utilizad [or the
mEat effective adjusteent of a new employee and for the
R =limination of any enployee whose performance does not in
i Ehe Judgnent of the appointing authority meet the regufred
- atinderds of perfornancs,
it B. The probationsry peciod shall be six [6)] panths.
- C. If the appointing authority determinss at any time
during the: probaticnary period That the services of the
i _Ernhnr_i-:-nr:r:,- enployee are unsatisfactory, the enplovee may
B aaparated vpon written potlce by te Enployer.
s dection 4: Termanent Staktus.
L A, Aoy employee wlo hes not been notified £ifteen (1%

dayr prior to the end of his probationary period ghall

(=T} A
12 altopalically attain permanent statis.
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fection 3: Dilemissal:

A The Employet muy reénove any eoploves with permanant
otatua cply. for cause, bub not before furnishing the
enployee and the Kfncciation perscnally or by regiptersd
maitl with g written statement of the statutory or ollier
grounds and the spoclfic feasans for: diamisswsl in suf=-
fictent detail to spprice tho employee of the facts. The
Employer :ahall include in the written statement 1o the
omployee notice of the pmployes's right to appeal in
Welting to the Execuitve Body withis thirty (30) dave frem
the date of notice of dismiesal.

Thin provigion shall naot, however, be construod as pre-
cluding the Employoer from relieving an employee immediatoly
from hic pfficial position or from exclediog him from his
past or place of duty or employment pending preparation

and giving notice of dismissal, but ne pay shall be withheald
for such. period,

H. in emplojyes with poermanent etatus may, in addition,
appaal Lhis dismiasal through the grievance procedure.

L AnY Elepension which reaults lo tdme off without pay
may ba appealed through the grisvanece procedure. If
appealed, the suepensicn cannot begin until after the
final deciaion is given.

b. Tho chalge of BElected Orfficial for political reacons
ahall have no effect on the eaployeer' gtatus for longevity
oE pay.

E. . Enplovesas sliall retire at the end of the figcal veas
in which they reach age aixty-five (65},  Continuation of
erployment bevend age sixty-five (65] will be permitted at
the Employer's option whan poguested in writing at laast
@ix {6) months prior to the end of the fiscal vear in
which the enployes resched age sixty-five (65). Erployment
Rwill be continued one (1] year at a bipme.

AODENDLUH &
GRIEVANCE FROCEDIRE
[Fagea 10 and L1
Zection 1: For the purposes of this grievance procedure,
a grlevance exints whonever "an enplavees [9I0) fesls his
enployment has been adversely affocted sither by an action or
fnaction of sopecne against him or her,!

Section 2: For the purpese of thls grievance procedura,
the Erpleyer shall define in welting ‘the following terme:

(1) Tsmediate Supervisor {if position exisis)

(2} Electod Offielial

(3} County Commissioners

Bection J3: A1l hearings:on qrievance appeals shall be
cloged Lo the public. The employes shall have the right bo
representation ag follows:

(L) The torm “erployes® shall also pean the enployvesa's
reprafgantatlivis.

-1
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(2). NPEK 8hail, if reguestad by the employes, act as the
repragentative of the eaployas sapd =0 notify the BEplayes
afnd Lhe . Employar,

[3)  The employes may, et his own expange, of MBEA, at its
OWn expensg, selech any attarmey to represent the epployes,

seption 4: The partles bereby agree that dnformal discuwasion
is encorTaged, hewevar, if, through informal discussion en
aeployee's grievance 18 not resolved, ho may seek relisf hy
Following tho ateps below, in sequence shown:

(1) An employes who Ffeels sggrieved and wishes to file a
[ornal grievance ahall state his grievance in writing withis
Eifteen {15) days of the origin of the problen and ahall give
bis gtatement to the Imnediate Superviszor,

This statemenl shall coptain the following:

al The employe='s namm, b} hle position, clagsification,

or title, o) his departnent and section, &) his mailing
mddress, o) & brief statopent of the nature of hia grievance,
I} proposed woiution to the grievance, g} glgnature of tho
exployes, and, h} date statenent wae signed by eoployedn,

{2) LE, within five {§) working deys and after cecesiving
the weitten decision of the Immediatd Supervisor, the employes
is otill dissatisfied, ha may Forward his requeat to the Elected
Office Head: i

§3) LE, within five (5} working days and-after receiving
the written decision of the Electnd OFfice Head, the omploves
has not received natisfactory relisf, he may Tile hie request
With the County Commiggioners, who shall held a hearing within
ten (1d) working: days after receiving the employes®s reduest,
The County Coomissionere shall render a declslon within Sive
(%) working days following tha heaving: Within the satablialed
time limitation, the County Commiooioners eay appolpnl of ueili=e
ity individunl o & dommittes to asRist and recomnend & course
af aotion.,

, (4] If the employes ix stil]l dirsatisfied, he may request
binding drbiltration thraugh the Board of Persomnel Appoals,
Dapartsent of Labor and Industry,

(8)  ‘Ihe reqguest shall he for the henss of five (5]
lodividuals gualified ap arbitcotors.

{h) With the enployes choogping fizet, each side will
crpks off one nang ﬂltérn&tulg until & single namo ramaing.
This will be the hame of the binding arbitratos.

{o)  The aroitrator afall bave access to all of the paterials
and informaticn uped in previous: hearings and any other
information’ he may Iedqiest,

fedy  The arbitrator shall holkd a hesaring within fifesen
f15) working days of hid receipt of the request for binding
arbitration, The déecisien of the arbitrator ahall Be wmada
within thirty [30) days and will be final -and binding.

{e) Eech sids in the dispute will pay cne-half %) of the
conk of the binding arbdtration.




| ADDENTEM B

2 ARTICLE 17
A JOB SECURITY
: [Fage 111

This Avticle does not apply to people esploved under
ppacially funded prograns as long a8 Lhey renain on thece

programs.
> TERM 0F AGREEMENT
L) THIS AGREEMENT is effective July 1, 1977, and skall continue
" in full force and effpct until the 30th- day of Jdoneg, 1979, -at
which time thereaftec, uonless written nobice ig given by either
0 arty Lo the other party bafors the Isbt'day of May of any year,
ndicating that changes fn the Agresnent are degited of [or] for

ternination of the Agreesnent.  Such notiee shall ==t farth the
changes reguostod to be nade in the Agresment or tormination of
the Agresment,

][]

[l
IN WITHESS WHEHEOF, we -have: hersanto get our hands on the

1% day and year first above written:
bl CASCADE COURTY, MONTANA AND THE HONTAMA PURLIC
THE BOARAD OF DOUNTY COMMIS- EMELOYEES ASSOCIATION,
14 SIONERS OF CASCADE COUNTY, INC.
MOHTAHA
15|
B/B¥:John St, Jermain /BT :Thoraa E. Schneider
b Thairman of the Board ol Coonty Thonns E. Echnoider
- Commigaionars; Cascade County Rracutive Director
T RT3, L. Lennon G/BY: Jamps &. Wilson
“letk and Recorder Cascatle o, Chapler
President
£
;i g/HY:Cearge . Schroadss s E¥1Lucille Evans
=t Troasirer Henbat, Hegobiating
g Tean
pf |
% 5/BY R/BY1Mary Ann Butler
Auditor Menber, Negobislting
TEAmR
=i
: a/E¥:Robert T., Ratista 5/BY:Bobeart E. . Bateman
=4 SUTVEyor ¥Memnbar, WHeootiating
; Tean
pLit{
8/BY:Cladys’ E: Harvay
2 Ruporintandent of SOu0GLE
27 8B cFlarence MoGibopnay
alerk of COULT
SH
g/B¥Patrick L, Paul
2 Jurtice ol the Foace
i :l.,-"H'!"..g_. ‘l-'_l.'r_'.:l Eourdaa
o County Atbormey
i 6/BY:L.W. Fasbander

Counly Cammlssloner

/BT :Franklin H. Steyary
County. Comml sstoner
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Oo-Nowenbar 1, 1979, the Hearing Exaniner teok Adoinistrative

Wobe of Unit Detormination No. 10-75, Cascade CountyMEEX elaction,

A partlon of bthe Unit Determinetion o, 10=75 £ile coptaino the

following:

Hay 1, 1875

Mr. Patrick F. Books, Chaizman
Hoard o Pergannel pppeals
1+34 Roberts

Helenn, Montana 589601

Dear Mr. Hoolkg:

Purauant to rule Sub Chapter 10-24=3.8(10-8E020 {3}i The Hontana
Public BEnployees hssocistion does hereby file thia patition far
i Medw Uit Determinacion:

i1] ~All employees excopt those who are elected in the following
olffloes of the Cascads County Courthouse. Clerk and Aecorders,
Trunﬂurnr'a{ Auditors, Surveyars, Sipt. of Schools, Clark of
Court, Jusbice of the Peace, County Attorney except the legal
steff, Hon-unlform perdonnel in the Sheriff's office, TEM;
SwWitohboard, Probation office, Public Defender mucept legal
#taflf, one floating position. :

{11} Non meeting hae been held with the emplover but to oor
knowledge ull of thess ouplovess sre courthanan emplovees
phid the unit ig all declusive aof those who ace eligihie_

{411} Hoo other labor organization to our xnowlsdge.

{iv) Thete ace no currant or paabt contracts covering’ thess
Enplavess,

{v) Thare ace VO cEpleyess 1o iy unit:

This petition ia accompanied by acthorization cards which total
im excess of the requircd thirty percent {36%).

Thank  vou, .,
Sincerely yours,

GThomasn X, Erhnziggg
Edpepulive Diopctor :

BEFOHE THE- BOARD OF PERSOMMEL. APPEATS
STIFULATICN FPOR- CERTIFICATION UPDH CONSENT ELECTION
Dalt Debermination Ho. 1G{18%5]

s L] e

E.. Thao ulectlpn gltall be held on July 14, 1V%TE from 4540
EyM to 6300 FoML, o doom 1132, Cascade Coanty Courthouse,
Grest Fallg, Montana.

9.. The npfrnpriatﬂ Collective Bargaining Unlt f8 a unit

conpicting of all pnn—unf?gt cierical and genarcal office enployees
of Cegcade County in the following effices: Clerk and Recorder,

==
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Treasurer; Auditor, Serveyor, County Attorney, Juatice of the
Peace, 1EM, Switchboard, Probation Ofice, Seperintendent of
Erhﬂili. Glerk of Court, Puklic Defendercs, Commissiciors, and
! .IBlI -

/7ohn 80, Jermain 8,/ Thonas =. Schneider
¥ = == { LABOR ORGAN
Dok 1184
TADDEESS T IALORESE |
Cascada o, HT. Fublic Ermplovees Asgoc.,
TSAME & TITLE) (HRME & TITLE}
6T 0h=T15 77415
OATE E AT

DATE APFROVED 7-11-75

s/Robert T, Jensen
Exaculive Secreatry
Bopard of Forsonnel Rgpeals

July 23, 1375

Cascade County Copnlssiconers
Cezcade County Courthouse
Greal Falls, Montana - 55405

Dpar Compissionars:

The purpose of thidg lelter is to certify the results of the
election canducted by the Board of Fersonnel Appeals on July 14,
1375 to determine the represontative desired by employeces of Cas—
cide Counta.

There wers seventy=-twe [(72) enployvees sligible to vote of
dhich Forty-six (46) walid ballots were cast. Forty-two (42}
ballots waro cast In favor of representatiop by the Montana
Pablic Enployess Associatioen; -and four {4) ballots wece chal=
lenged by the county under the provisions of HAC 23-3.B(1@)-

Sd230{ &) Challenges, [(Throe additional positions wese to ba
challergen, bo thesn anployees did nob cast ballots, b

Banig of challenges and Boerd ralings are as follows:

A, Elsine Brown (County Treasuret's oEfice), Martin
Sktafford Eﬂﬂﬂﬂf? Tregsures's office), and Shirley Strand
{County Auditor s offical.  These amployess Webe challenged
by Cagoade County ap “supnrvisory employees® and "manage=
mgntant}gigli" e defined apd exempted by socotion 5%-1602
H.':. B e & i

These ‘employaes are eligible for collective bargaining
representation. "They do not possess suflicient aupervisory
authority or managonant reaponsibility to warrant their
excliufion from the bargaining unit,

Hane of the above named amployees has the ssthority to
hire or fire gulrprdingtes, their chief respopneibilicy
baing the direction and instruction of Fellow epplovess;
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B, Josaph J. Schnidt {Chiel Deputy Clerk and Recorder],
Margarel E. Tindefrand {Chief Deputy County Superintendant
of Echoola}, 4nd Jomeph E, Rupan (Chief Deputy Clerk of
Court). These employeds were also challonged by Ehe
Sounty with relerence to section 59-1602 R.C .M. 184%.

That Doard has detormined, besed on its investigacion, that
Lliese eqplovess do have sufficiont supervieory authority
and. maragedent responeibility and are thersfore exsempt
Eram the bargainimg vunik.

C. Jean Ann Carlsen (gocretary to the County Commdd-
FLONEEE ). Cacoade County challenged this poeltion based
on Lhe confidential peture af her work with recpect to
lebor=managesent relptions. The Mootana Public Enplovess
Collactive Bargaining Act doss not provide for a “cenfiden-
tial® exsmption. Theérefore, ag theé Board of Personnel
Appeals has no authority to exclude this employes from
collective bargaining representation, she 13 lreluded in
Ehe bargaining unik.

. Becaese there le no pathematical possibility of theix
effocting the results of the election, the challeanged ballots
determined eligible will hot be openod.

There being a clear najocity, the Board of Persannel
Appeals hereby certifies the Montana Public Employees
Associatlon as the exolusive pepresentative for collective
hnrfaining purpoges for the genernl office and clerical
employaed of Ceascads Cpunty-in the following efficos: Clerck:
and Recarder, Treasurer, Auditor, Surweyor, County Attorney,
Justice of the Peace, TEM, Switchboard, #robation office,
fuperintendent of Schools, Clerk of Court, Public Defendora,
Commisgionsrs, and Sheriff,

Thank you for your cooperation and assistance in this
maktar,

Sincarsly,

Eobert H. Jencren
Exepotive Sepratary

HOTE: This vnit Determinaticn Flle containeg no objectione to a
gingle aultl &fflce bargaining unit.

The attorney for Mr. O'Connell argues that the pavsrisls in the
Adminletrative ¥ote..,"is not relevant to and has no arfect on the
issue of 'who lu the public employer' as briefed by this defandant,”

[E1+ THE OHSTITWIION AHD- STATUTORY CUTLIHE

i The Constitution of Kantana (Article ¥I Local Sovernment Section
3, forms of Govermment)] staktes the follewing in party

23 One aptional form af county qovecment
ipolpdes, bat is not linited &o, the election of
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three county commissioners, a clerk and recorder, a
clark of diatrict court, a county attorney, & sheriil,
4 breppurer, o gurveyol, A county superintepdent of
schools, an assesEor, a coboner, and a public admin-
lstrator. The berme, qualifications, dutiles, and
campensation of those offices ghall be provided by
law, The Board of county coamissioners may consoli-
dats two of more such oifices.

B The County Commipsioners' authority in relatlonship to this

matbter appoard ©o be &8 follows zn POTR

Y- T-1-2103. Coupty powers. A counby lhas pouver

11} Bue and bhe sued:

$ 40 purchaas and hold lands within it limita;

(1) make such contracts and putcliase and hald
suieh FRDNAL property a8 may-be necessacy too tha
efargiae of L1le powerss

(5}  make such orders for the dispoesition oc
use of itF proparcy as the lnbterests of its inhabi=
tanta requlire;

(5) levy and oollect such taxes for the purpogses
uwnder 1t edclugive jurfsdiction as are authprized
by this code or by special statutes.

7-1-2104%. Exercise of coynty power, & county's
powara can only be exercised by the board of county
connissioners or by ogents and efficers acting under
their authority or authority of law.

T-4-2114. EBupervasien of county asd other officers.
The board of county commissioners has jurisdiction
and power, woder such limitations and restrictione
ac-are prescribed by law, Lod

(1} Hupersise the official eopduct -af all
county officers and efficers of all districts and
other aubdlviegions of the county charged with
degeesing, collecting, safe=keeping, sanagament, or
disbursament of the public revanues;

(2} #en that they Faithiully perform their
duties;

i3} direct prosecutions for delinguencies; and

(4]  when necasoary, reguice then to rencw
their official bonds, make cepercs, and present
their bocks and. sccounts for inspection.

Ted=2302, Authorization to exceed Timbtabion on
minber: af deputy officers. The board of county

| compissianers in each county is hereby avthovized To

fix and determine the nunber of county depuby offloers
gnd to allocw the sewversl coonkty officers toappoint

e greater number of doputies than the maximum numbor
allovad By law when, ln the Judgment of Lhe board,
slaish Etenttr nunher of deputies is needed for the
faithful and prompt fischarge of the duoties of any
counkty office.

T=d=3%50%, Anount of compensatisn for doputies and
aegigtants., 51} Bicepl ag provided in subsection
2], the boards  of county commissioners in the

5 15
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several cointies in the ftate shall have tho pawer
o [ix the compensation alloved any deputy or assis-
Cant of the following afficers:

[&)] aheriff;

Fb clark and recccfer:

o lark oF the digtrict couce;

{4 Lreasurer;

{&] ASESARBOE;

i1 county attormey;

N4y anditor,
t29 (@) ERcept as provided 1n subsection
(2){b}, the galary of no deputy or asasistant shall
be pore then 90% of the salary of the officer uwnder
whom such deputy or assislant in serving,

T=5=2101., Geperal authority of county conmisslohers.
111 The boarpd of county conpissioners has jucisdiction
ard povar, under such limitations and restrictions
ag. are presccibed by law, to repressnt the cownty
and have the gare of the county property and the
managenant of the business and concerns of Lhe
Euufty in all cages whers np other provigion is made
¥ o law,

{2) The board has Jurlsdiction and power,
under such limitations and restrictions ag are
prescribed by law, to parform all other acts-and
Chiings required by law ool smmeratod in cthis title
or wiich may be necessary to the full dischnrge-of
the dutles of the chief executive aotharity of the
counly govermmeant,

C. The County Treaspurer's authprity in relatlonship to this natter

Appaares Lo be ad follows in MOCAS

1=3=2203, OCoioty aofficers, (1} These nay be electad
s ﬂfpnlﬂtﬂd th follewing coanky officers, Who
shall pofsess the gualifications for suffrage pre-
a<rlbed by the Mantana congtitution and such other
quelifications as nmay be prescribed by Law:

l&] ‘one= coonby-atborney:

(b] “one clerk of the district court;

(o] ‘one county clerk;

(4] on= oheriff:
one Lreasurer;
ofe duditor if authorizod by 7-6-2401;
one county superintéendenl of schoole:
e CoURty  Eupveyors
OfE dgaeror
oreE SOronel;
ong public adninisbretor; & & & &

- =
i B o B ™ ™
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T-4-2401. Deputy officers. (1) Every county and townahip
pfficer, exgept justice of the peace, may appoint as many
deputies or asgistants as may be necesgary. for the faitlifyl
gnd prompt digchacrge of the duties of his office. All com=
pensatlion or @alary of any deputy or assistant shall be as
provided in this code,

! {23 The appointment of deputies, clerks, and suborc-
dinate officers of csuntfes, districts, and townships mist
DE Rade in writing and filed in the office of the colskty
CLBLE .

T-3-22403, Official mention of principal cfficer fnclides
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doputies, Whensver the official name of anmy principal
officer is. used in any law conlerring power or imposing
dulies or liabilities; it includes his deputiog.

T-G-2102: Limitation en purber of deputy county treag-
brers. '|1) Except ae provided in submection (2], the whsle
nunbar of depuliss alloved the county treaeurer pust not
axceedd

(o)  two in esuntles of the first claes:

() one an.countias of all other ¢lagues.

42y The board of counby cemniksioneérs may allow-such
additional deputies ae nay be necessary during the ponbis
oL Hovepier and december of aach Year.

; T=6=2103. -Suspension of county treasucer in case of
miseonduct, Whenever any action baged upon official mis-
gonduct is compenced againet any county treasurer, the
board of county commissioners may in its discretion sus-
pend him from office until such #uit is determined and may
gppoink ‘some: person Lo CIIT the wvocenoy.

7=65-2111. Duties of county treasurer, The county
Credsurer muni:

(11 receive all money belonging to- the county amd
all other money directed to he pald To him by law, safely
keep the same, and apply and pay them out, rendering accoint
thereof a8 regulired by law;

(2] ‘keep an account of the reselplt and expenditures
af all puch money ih books provided for the purposs, In
which muagRt be entered;

() Lhe samount, the tine when, Frop whom, and oo what
acooint all poney was received by himg

(L) the amount, time when, to whom, and on what ec-
count all disburRemants wers nade by himg

(1) Ba Keep his books that thae amounte received and
pald cut on account of Aeparate Eunds of specific appropri=-
ations are exhibited in separate and distinst accounnts,
witly the wvhaole receipts and expenditires shown in ons gen-
=ral or cash ascount;

) {4) ‘enter no money' ceceived for the current vear on
his prooEnt with the county [or the pask fiocal year until
after hie anndal settlement for the past year has baen mada
With the counlby olerk:

i {5) dishyrge the county mopey. only on county warcanto
issuad by the county clark, based on ocders of the board of
cofinky comnissicners; or ag otheruiss providaed Ly law,

T=G=2112. Trepsurer's ceport to county coppisaionars,
(1} Each coonty. treasurer must make a detepiled report, at
(=l requiar meeting of tlis board of county commiasloncrs
of his county; of all mopey received by him and the dieburse
nent-thereonl and & all debes die to and fron - the county
and. of sll other proceedings in his effice, so that the
recelpti into Che treasury ami the amount of disticsenents,
toqather with the deblis dus %o and frem the county, appear
clearly and distinctly.

1E¢ on tha first Honday of Jahuaty, Eﬂrll, July, and
Ootaber ol each year the el Lreastirer must sebtls with
the Lgard of county commissicners for all money collectod
and, on gaid davs mitst deliver to said board affidavics veri=
fving the reconcilement of Che balance an hand in the county
treasury. Afbker the spproval of such stntements and the
accampanying affidavits, one copy of such report shall be
Filad - with the esrdty slack of sazd ooty and ofne copy
shall he retained by the county treasurer.

=]3=




o County Budget Law.

) Titla .7, Chapter &, Part 23 MCA setos farth the budget proce-

v dure for the county taxation and sxpesditures, In Budget prepaca-

. tion, the procedure roquires each county afficisl in charge af

ol e affice to file with tha counly cleck and recorder & detailed

: ahd ltemized satimation of all probable revenues and expend:tbuaces.

i-l including weges, roquived by thke office for the next fipoal FOAar,

& (T-6-23114{2) [c)HCA}. After the county clerk and recorder tabo=

- lates all the sstimated revenues and expenditures, the oty

)i commigeioners shall conalder the sotimated revemiss and expendi-

& Liures. The County Commissioners may meke any revieions te the

e egbimated revenues and erpenditures. The tabulationsg of the eoti-

“: pated revenues and expenditures plus any fevisions made by the

1.5| Caunty Commissioners 1g the prelinioacy budget. (7-6-3313-=Y=§<2315

Iy

1"| MCA) .. After the preliminary budget has been subjeck to public

i incppetion and & public hoaring, the first budget is approved and

id adopted by the County Comnisaioners pn the second Honday ¢f Auguot.

e {7-6-231% MCA). The County then determines cenh flow and Tax

- Lewy, [(T=8=331B==T-6-2315 MCA}|. The Finsl budget 1o then approvaed,

op | Afopted and sntored.in detall ia the official minutes of the County

o Commigelonery; [T=6=2320 MCA].

ik 1w DIGCUSS 10K

¥ an Hay 17, 1%79; the MFEA on behall of Stafford and frown

E-I'I filed the Following unfairc labor practice chafge. in part:

agd

. That the Banrd of County Commiscioners af Cagrade County

= has engaged in an unfair labor practice violatlon of Section
A0-01-40185) MCA, In that said employer has refused to. engage

24 in collective hargaining in good faith with the exclusive

| repregenbalipe b{ Tefusing Tto partlicipate in arbitcation

A conterning the dismigaal of two erployees from the office of

Ziry | the County Tréasurer of Cascade County, all aa 1d gl red - by

| the collective bargaining agreenent presently in effect hotwean

R the parties. Furthet, that said unfaic labor practice ocoured

i on or about May 7, 1979, ag more fully appeara Trom the corre-

= apondende of the Board of County Commlesioners, dated May 7,

e 1978, attachod herato as Exhibit "A", and by this relersnco
made & part hereosk,

-1_3-
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Chacge Exhibit "aM

= o o We [Counby Coomissioners] would patlier have the
matter decided in coirt than by an Arbitar.

Under curzent Montana law, if an arbitration process
festlted an the County Commissionere being cequired to reinstate
these individuals, it is queetiowunble that we would have Lhe
authority to do go. ‘The Preasurer is an elacted of ficial and,
as such, it is probable that reinatatenent af the individuals
in guestion by the Comrissioners would end up in court anyway,

On May 30, 1979, the County Comnissioners angwer the ohove
Charge as followe, in poart:
I.

Tha Cascade County Commlsslovers and the forpaer Capcads
Counly Treisurer, Gesrge Schroeder sntered a collective bardgaln-
ing agresment with the Montans Public Enployees hssociation,

I, for o tern beginning duly 1, 1977 and ending June 30,

1979, On March 5, 199% a newly elected Trensurer, O, L. O'Conoell
took office, Troasurer O'Connell ds not a aiguatory to the
currant: agrasment .

IT.

The' Board of County Comnissionore of Cascade County will
abide by the terms of the Agreepment, specifically pddendum &,
Grievanoe Procodure, and will submit ©o arbitration the current
disputo. The current Treasurer, C, L. d'Connell, has refused
to cooperate with or be bBoupd by the Grievance Procedurs of the
current AgraaEant,

111,

The Board of Coonty Cotmmissioners. By this ANSWER, does
nat make any admlssions nor denfals on behall of the current
Cagcads Counky Treasurar.
on - Jdune 18, 1979, MPEA notiloned to amend the sbove charge by

adding the presont Cagscade County Treapurer, €, . O'Connsll, as A
Colfendant. After the mation was granted, and 4 somons and charge
wars ferved, Me. O0'Connell filed the Collowing answetr, id part:
L. This defendant 18 not a party to the agreement reforred to
in the Complaint and is therefore not-a proper party to thie
proceeding.
2, This defendant 1s entitied to ressonable costs and ENGEEE,
including atterney's fees, which he has incurred apd will inour
in conmection with having to appear:in this section.
x [P The -Board of Peracnnel Appeals dnz:_nut hnvre jur?qdictjﬂn
or authority to decide whether or net this defendant is a party
Lo or bound By the agosement referred to dn the Complaink.

- Iha Compleint generally fails to-etate any claim against
this defendant wpon which relief can be Qranted,

i,
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i 9 JIRTSDICTLON AND LEGAL COST

Mr. ©'Connell in his anawer states the Board of Persannel
Appeals has no Jurisdiction in this case. Mr, 0'Connell's Belef in
Ehif mase containg no refersnoe or argunenl directed to the guestion
of Jurisdiction, Therefors, [ belisve Mr. o'Connell has abandoned
that ergupent,

Like jnrindiction, Mr. 0'Connell hae not referonced oy argued
the question of legal cost in his Brief., The parties are directed
Lo Section 39<31-406({4) and (3} MEa:  The parties will note tha
renedies provided the Doard of Fersonnel Appeals do not inclode
awarding legal costa,

o, STATTORD ARD BECWN'S EMPLOYEH

There dis-a labor agreement in effect betwsen the County
Commigeioners and MPEA governing tha omploynent of Stafford andg
Brawn at the time the copplilnants were not "rehiced", [FF fil, A2,
Ay B Freanble, B Aacticle 1, C), The newly slectéd County Treasurar,
Hr. 0'Conmell, did not ratify or elgn the labor agreament. [FE ad,
A3, B},  Along With other county officials, the former County Treasurer
George H, Echrooder, did mign the labor sgreesment while in office
that 18 ip effect botwesn WEEA and the County Comnissionscs. (F A2,
B

Mr. 0'Cohmell conterds that e ls oot a party to the labor
agreenent and Cherefore is not bound by Lthe labor agrecnent.  Mr,
O'Cennell -alse centends that he is tho separate, aitonopous electad
enployer of Brown and Stafford,

Who is Stafford and Brown's publie emplover withip the dafinitiocn
of Seption 39-31-104{L) HCA?

The Wontana Suprene Court ip Local 23%0 of American Federabion

of Stote; County and Municipal Employees, AFL-CIO (AFSCME] we.

City of Billings, Montana, ot, al. and members of the Board of

Irustaes of the Billings City Library 555 [2d 507, 93 LREM 2753

(1976} set forth the following test to find an enmployee's: public

Enplayer:
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The appallants [trustees of the Billings city Library] alleged
Lhat The agresment botween the Ciky and the union waeg oot
‘Binding upan the appellants, becaunse thay tad neither negotiated
1L nor ratifled Lt. However, tha distriet court held contraty
to this position, and entered two judgments, ocne in favor of
the unlon and Ruth Ware ' ageinsl the City and the appeliants,

the other in favor of the City on a cropg-canplaint against the
appellants. Appellants appeal boih judgennts.

The only lssue daterminative of this appeal s whether
RULL Were's Upublic eppleyer” within the meaning of the
Collective Aargalning for Fublic Emplevess Act, sections
=29=1401 et geq., K.C.H. 1927, [Jo-3I-101 MCA)] was tha Cily ar
the appellants.” Tn the latter situation the agreenent would
nol be binding on the appellants, since s separate and
eutanomans enplover canoot B8 Gound to o contrackt ha has
noither negofiatod o ralified. Fabijanic v.Sperfy Gytoocope
Divicion, 470 F. Supp. 6Z, 8L LI 6 J1G74). Oh Eher oEher
hand, ahould ker purlic employes" be the City, the sppellants
Are bound by the agresment. [Enphasis added]

In the abosve Montana Suprens Court oase, the courl sat forth

Lhe fallowing facraq

__The appellants contend that they are the "public epplover®
of Tuth Ware by way of section 44-223, E.CoM. 1047, which
Hipten:

oo With recommendation of the chief librarian the board

shall employ and diecharge such othef persons as may be necessary
in the adoinistration of the affaics of tho 1dbrary, Flx and

pay their salaries and compensation and prescribe their dutics.

" R

We cennot limit our examinetion of the legislative {ntent
of the Libraly Systems Act bo the secticn cited hi Ehe appellants,
but we mugt consider the entire Act. When oo analyzed  thi
libracy and ita baard of brustees is not whelly indepandént: and
sutonapeild enlity seperate and apirt from L local governing body
The IoZal governing body and It electors de=cide whether o
create a Library (section 44-219, RK.C.M. 1937); the mayoc
appoints the menbers of the board of Lrustess [section 44=221,
R.C.M: 1947 )¢ the local governming body establishes the lewy,
with certaln linitations, for o spacial tax on the propecty
Wpers to creste 3 library fund [section 44-230, R.C.M, 1947);
the governing body decldes whather to-isane Bonds for CLhe
erection #nd bullding of Library beilding and the purchase of
land therefor (seation 49-220;, H.0.M. 1947} the board of
tructees mnat eubrit ai spnual Finapcial statement to the logal
governing body and alse an annnal budoet indicating what support
gixd maintenance will be required from public funde (maction
fe=EE, H.C.M. 1947 ) the treagurer of the cltoy bandles Ehe
library fund im aocord with the erbders and wacrants of the
board of truatees (section #4—220, R.C-M. 19473+ and the local
geverning body may create a library depreciabion ceserve fund
from monavs allocated to the iibracy during the year bot not
mipended by the end of that year; and inveat suck moneys
{section 45=230, 44=231, R.C.H. 1947). Considering the: entire
acheme of the: Library Systenc: Act, the board af truatees of Lhe
Billings City Library is granted dindependent powers Lo nanagemsnt
[manege] and eperate the library, but they are atill an adjunct
al The focal - govermment, the, City of ‘Fillings:

LR
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The eeonomic reslilies show that the City, nob the board
of library trustess, cltipately provides the calaries and wages
oL the library perscnpel. The City has a substantial legitinate
interest in the opecation of tho library ., which qualifies the
City as the "public emplover" of the Billings City Libeary
persommel incloding Ruth Ware,

Wa lald thers 3s no inconsletency between the Libracy
S¥etens Aot and the Collective Bargaining for Public Enplovecs
Act. tmder the Library Spstens Act, as a whole, the bodrd of
trustees is given independent powers to manage and operate the
Library.. However, this does not gualify the Board as. a "mublic
emploper" within the meaning of the Collective Bargaining For
Fublic Enployesse Act, but nerely as "supelrvigory emplovees" s
defipad in section S9-1602(3), R,C.M, 1947 [39-31=-103 (3} MHCAT.

Finding the .Eit{ te be the "public epployerc" of Buth Ware,
we pleo find the collective bargainqu agreasngnt BeTWaarn Ll
ﬂé&iﬂ?ﬁﬂ the unien wvas binding vpan the appellants, [Enphasis
-]

In the case at hand, I find the Following:

I- Cme forn of County Gowerpment may include, but not Iinit
Lo; an elected Treasuter but the Teeasurer's office may ba conpolidated
with one of mece other offices by the County Commlesiohers.
{Conatltution of Montana},

2. Thi SgihLy has the power to enter into such contracts as
ay be necessary to exercise the county's povers:authorized by law,
(7-1-2103, 7=-1=3184 MCA). T Counkty may perform all olher acts
required but not enumerated in this saction or acts necessary to
fully digcharge the deties of the chief skxecutive 3f county
govermment, [(7-5-2101 -MCA).

1 The Connty Tressurer may be alscted of appolnted.
[T-4-2203 MCAY. The County Commissioners has jurisdictisn and power
to Auparvise all county pfficers including the Treasurer. [7-i=2403
MCA). The County Commissioners may inh thelr diecretion suspend the
Cownty Treamirer fof mlsconduct.  ‘The County Commlesioners may
dppoint a person to 111 the vacancy until such ouit is decormined.
| T=E6-2103 MO -

4. The duties of the County. Treasurer are pet fortl ln detail
by lew, including a required detailed report to the County Commis-

aloners at’ every regular meEtitg, [T-E-2511, T-G=2LE2 MORM: The:

o, s
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County Treasurer post appoinl his deputies, cleris and subordinate
afficers In writing and file the eppointment lettor with the Coonty
Clerk. (7T-6-2L03 MCAR)

S The law gof forth a limitation on the pumber of deputics
allowed the Csunty Treasurer. (7-6-2102-HCA}. When in the judgonent
of the County Coamigsioners a greater nunber of deputies are needed
ta falthfully and promptly discharge the duties of the office, tho
County Compisaloners nay allow the County Treasurer ©oo appoint a
greater nupber of deputies than allowed by law. {Y=4=740F HCRS.

s Tho wages patd the deputies and sspistants to tha CounLy
Treasurec is gat by the County Cromissionses within the linits wet
by lav. {¥-4-2505 MCA), The County Commissioners sst the final
budget for all county expenditures of the County Treasurer fncluding
wWages. {Title 7, Chapter &, Part 23 HCA).

A close comparison of the AFSCME case witl this case demcnetrates
that the Trustees of the Billings City Libracy have-the power o set
the weges paid The Libracy persopnel but the Coinkty Treasurer has 1o
power to set the wages pald hie depities: that both the Trustees of
the Eillilngs City Library and the County Treasurer have the poWer Lo
gelect their respective deputies and assistanta; thuat loosl or
County dovernrent within the mandate of the slactors decide whether
to create & libracy or whether of not to create o separate, alscted
County Treasurery that both the Fillings Library and the County
Troasures sfe financially contealled and subjected bte local ar
dounty gowertment; and thab the Cownty Treasurer ia subdect Lo wuch
closer statutory directives and County Commissioner's supervisian
than the Billings Likrazy is subject to laocal government supervision.
Therafore, I conclude that the AFSCME case {8 substantlally parallel
to this case and the principles of geparate and aubondmous ss setfarth
in AFSCME indicate that the Preasurer is not the public eaployer
undar the Collective Bargaining for Pubilc Employoes Act,
iy BRAGATRING UHIT
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Aopolnl Whers The AFSCME cage is not parallel with this cone is
the fnct thet the tructees of the Billinge Library are-éppointed
While Che County Treasurer, in thiz cage, ls electsd. ‘EBecasse the
County Treagurer im an olected office, an examinatien of the collactive
bargaining unit and the County Treasurer as the s0le public enpployer
le in ordner,

Une of the defendants arques that the adninistrative npote of
the collective bargaining unit determination" ; . . is not relovant
ta & ® % The ismue of 'Whe ls the public enployer! as briefed by
this defopdant,! I disagree bocaunse the adninistrative note provides
Ehe lkietorical bachground of the onit deternination and bscause an
order from this Board Lhat scated the County Treapurer was the gole

public- employer would vacate that vnit determinatlen.

For analysis, 1 would like to use the following axample:

Brown, Starfford and other assictants to the County ‘Treasurer
wolild b 4 separate cellective burgeining unit with the County
Treasurer as the public emplover for Broun, Stafford and otlez
Treasury aaalstants. The other alected county officea would sach
have Lheir geparate bargaining unit with thelir respective public
enployer.

Analyals «f the abowve exnmplo:

1, What could each separste elected poblic amployer sffectively
negotinte with their respective daputles and sssistants? Tho procedurs
for acheduling and using vacation leave, teking sick leave, and
using other leaaved? Yes. Wages? HNo, becauss the Cowity Comnissioners
el Lhe bedget and wages of the deputises and sesistants, {7=-4-2505;
title 7, chapter &, Part 23 MCA), Insurance Benefits?. Ko, becauss
the County Comnissicners oet the budget, Therefors a conclusion

that s separato-slected official can only effectively negotiate on
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non=mostelary working conditions is in order,  Under the sbove axample,
the deputies and assistants to a separate elected public smployer
would ba Cotally frustrated trying to neqotinte wvages and monetary
benefits with an official who cannst resolve their problems.,

Z.. MWith a fev deputies and aspistanty to the County Treasurer
in one batgaining onit and with bthe deputies and asslstants to the
ather elected oounty officers in their respective separate bargaining
umit, each bargaining unlt would have some differens benefits than
the otler bargnining unita. Seon the deputies and sssictants in one
bargaining unit would be trying to get a fow new, & fferent or
better benefits then the deputies and assistants in the next office
While the deputies and ascistancs in both offices are dsing the spne
basioc work. This whipsawing of benefits would have a splral affece
and the County Courthouse would never be Eranguil becduse one group
of the depiuties apd assistants would alvays be negotiating,

Aoth of bthe sbove analyses demohistrate the exaople would not be
in hermony with the collective bargalulng policy of the State of
Montana . . ", ,To promote public business by remowving certain
rocoquyleed saurces of atrife aod uncest . . o™ (39-31-101 MoK}

CEmparing the: abowe exenple with the facts ot hand, [ balieve
the lack of ability to effectively negotiste with the emploveas
Indicates that the tressurer is not tha public enployer and the samo
principle applied to an alleged public enmployer uhether he s elscted,
appointed or enployed.

A ruling that the County Treasurar 1 the public smployer of
brown and Etafford would producs the above sxample.. The ruling

would nob be in harmony with Pue ve. Léwis and Clark County 75 M

20T, 243 P 571 (1924} ond Bicks ve. BEtdllwater County 84 M 30, 274 &

AR (1929) 1n which the Moptana Court held the County Commlssloners
have tho general supsrvision and control over the officers, affaira
and finances the County and L€ may be concluded that unlesc outhorcity
therefor shall be found in the statuTes, Do other county oificer may

Lind Lhe cotnty by cantract.

e T
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o: RULING OF OfHEAR STATES.
1 Wwill clte & few other state's stabutss and cases for guidance
in the application of Montana's cnllactive Lacgaining AGt., The

Mentana Supreme Court in State Depactoent of Higlwaye va. Public

Employees Cralt Council, 1BE5 Homt, 24%, 529 pad 785 (1974} and other

cRaed approved using the ¥atiopal Labor Relabions Act, 29 UsCh,
Bactions 151-166 [HLREA)} for guidance.

Bocauie of the profit reward differences between peblic and
private sector collestive bargaining employers, T believe public
zector collective bargaining from other states will give better
guidance to the guestion of whé is Brown and Stafford'n Publie
Enployer within the delinition of #ontana's collective hargaining
[ Bl

Using the pripciples of conparison as stated in Slats Dt~

partiment of Highwayse, supce, [ balisve New York's Taylor Aot and

Penneylvania's Fublic Enployes Belatione: Act can give somo guidance
in applying Section 39-31-100(1] MCh which: states in part._."Public
enployer oeans w-mtate of Montans oo any: political subdivisian
tharesl, including but not limited to any town, city, county, districs,
schaal board, boacd of regents, public: and guasi-public corporaticd,
housing authority or other authority sstablished by low,se=4,

In modifying the Judguent of a lower court, the New ¥York Suprenec
Conrt appellate-division, third depeartment found the county and
county aherlff ate joint pubhlis employetrs, The sheriff is not the
sole public employer under the Taylor Law of New ¥ork of deputy
Aleriffy he hires, fires and detetminec the conditiona of employment
ether than salary which is fixed by tha county. The -New York court

in Ylcter County ¥e. CSEA Unit, Sheriff's Dept. 37 AD .24 437, 7%

LHAM 2265 §1971), interpreted paragraph (f] of subdivieion 7 of
Agctlon 201 of the: Civil Fervice Law {Taylor Law) which defines &
public enployer in part as "(f) any***public corporation, agency or

instrumentality of unit of government which exercises governmental

=3 =




g | Powera under the laws of the sbtate, ! {79 LARM at 2266)., The Hed
g | York Court-states the following in parts.

4 It le conceded that Ulster County is a public

afployer. The question o which the State [Hew Yorck

State Fublic Epployment Relations] Board end Special

[Court] Term disagreed was whether the county and Lhe

| sheriff are joint employers or one alens should be
designated as Lhe appropriate negotiabion upit, ===

T

1=

While a finding of joint ‘employers is rarce, the
eppellants! determination of the practical necescity
for such a finding is supported by the record nnd

5 should not be digburbed. The Taylor Lav was enacted

a With Lhe hope that 1t world dnsure tranguility in the
governpant's lebor relations by protecting the righte

0 af enployess sod the public genscally. Tho prohibition

oL public strikes was continued, but the statuts allowad
empfu:u_'maa Lg redress thelr grievances by rogquiring that
the peblic employer peqgobiate and contrect wikh employea
u groups Wilh respect to-the terme and conditions af

T H"J"l*:']"t"ﬁnt- Implicit im the legisiation le the concept

i Lhat Boné accepted private Labor practices are to be
! prohibited ino the case of public employvers, offective
14 negatintions rust supply a suitable alternative.
The ptatute mandates that esploysrs negotiata with
154 rospect to terps and conditdons of epployment. * % #
o Obwiously, these negotiations cannot be effective if
i Enployess pre nhliinﬂ to negotiste with an employer wha
Ls without power wieh respect to the matter in disputs.
i The #oat notable example is aalecy, an itam which the
Sheriff ham no control over, The anounts aund fnccescots
1M are dotermined by the county, * % * The ginple answer

o the agrument that the Sheriff should bo the asle
1 | enployer bocaiee he can moke Yaffective recommsndations
i Lo othar administrative authority or the legislativa
e | body® ® % & in that appellant's director found ‘after
A the hearing that this Sherfff tried to eet up hiz own
uj | Balary plan arnd was unable Lo do zo.
i The statute im best implemented if the employees!
repregentabives negotiate directly with those who have

- authority over all the essentisl berms of anplovment.

a! In thie case that requires that peparate legal s=ntities

o ha named as a singke enpploeyment unit, {cities removed)

- ook R The appellant's {HI‘:H Hork Stata Tublic

A Erployment Relations] determination that both Ulster

i Countsy and the UTletar Eum“_ir Sheriff ace public anployere
and that they are joint erployers of the Depuly Sheriffu
haa o rational basis on the record befors e, _

+ The Pentuylvenia Supremp Court, Bagtern District, restrained

*7 | the union from enforcing the grisvance=arbitration procedute of a

| contrect because the contract was between the nnion and the pre-

1]

decespor Register nf Wills while the correct parties to the contract

M are the city with the Register of Wills, as the employer, and the

M anion, The Tannaylvania Supreme Court in Cogtigan've. Philadelphia

Ba Finance bept. Employess Local 696 341 A2d 456, 90 Lk 2328 {1575

applied the guidelines from County of Ulster, ‘suprs, and stated in

—F




part:

g
In Lhe instant caee, no single ontity controls all

L of the terme of the employment relationship, The
Regleter of wills 18 conceded by nll parties te liave

2 Ehe excluzsive power to hire, fire, promote, and direct
the work of the employees, The City of Philadelphia

“ payd most of the emploves palaries apd other campensa-
tion coots of the effice and exercises considerable

* control ovar the fringe benpfits aceorded the applovees,

L which include encollmant under the Tity's groop 1ifs

and health insurance plans snd coverage by the City's
pengion plan. Thus the Begisver and Che City esch
Ll exerciff conlrol over inportant "conditions of the

' relatlon {which} are such that the procese of collective
bargaining may appropriately be utiiized as contonplated
by the Act," and both must be deened emplovers For
L purposes of the hot, [Public Employee Relationm Act

{ACE 1953}, nx

1%
The Bublic Emplioyes Relstions Aot {Act 195) in séctiocn
12 A1 etates in part..."|{1)'Public employer' mesns the
Commonwealth of Pennsylvanpia, ita political subdivieions
13 including school districts and any officer, board,

Coinigsion, agency, authority, or other inabrumentelity
14 thepepfrs£l,

L In 197% the Pennaylvahia Legislature amsnded the Poblic Baploves
1] Relations Act (Act 1953, to read ag follows:
[ ir)
Fravided, however, that with respect to ropre-
L pentation proceedings before the Pennavivania Labor
kEelations Roard or collective bargaining negotiations
" invalving any or all moployees paid from the county
Lressary, the board of county ceamissioners shall have
£l the sole power and responsibllity Lo represnsnt judges
of the court of comnon pless, the coonty and all elacted
21 o appointed county efficers having any esployment
powers over Lhe affected cpployees, The exercice of
= Buch responsibilitias by the county comnigsioners shall
I in no way affect the hiring discharging and supervisis
EE rights and obligations with respect to such employess
g as may bo vested Lo the judges or other coanty oEEicers.
"I i
=5 Montnna-has no egquivelent section in the Collecbive Bargaining

260 Taw but the Peppsylvania court's view of this section 48 worthwhils,

27 | 1in Ellenbogen ve. Allegheny County 388 AZd 790, 99 LREM 2481 [1978)

26| the Pepnaylvanla Supreme court, Western Distriet, egtates the following

ZH 0 abeut the 1976 amomdpent;

At i 1 The. apendnent governing representation of
nanagerial Lnlerssts propotes several important public
2 interests, including figcal responsibility. Coonty
conpissioners ara charged with the responaibility of
S raiging revenus and pllocating funds amonsg vartous

coanly seryvicesd & 4 Thuzs, the amendment allows county
conpissionnrs to make managerinl deciciaons affecting
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tax dollars. Thic reflscte the legislative juddment

Chet the officiale charged with providing revenus for
budgets are beet able to arsess whather epplaves proposals
nt tha bargaining table are Feasible and conslstent

with the owerall adninistration of counly fiscal and
govrermmehtal affairs.

The Legislatore’s designation of county commissioners
as maragerial repregentative also avelds the potantial
difficulties of having too many decisicn-makers,. none
with full authority to reach an agreement on the public
side of the bargaining table, The apendment thus
enaures Lhat the managerial representative wili Have
full authority to reach early ncreement. Such a setting,
legislatively designed to promote swift and efficiant
bargaining proceedings, is-not only attractive to
parties abt the bargalring table, but alasa advences the
piblic jntereet in settlement of lebor disputes.

For other like Cases see Sweet wva. Penneylvania Labor

Relations Board 388 A2d 740, 99 LRERM 2486 (1977); Buck County

Bonrd of Judges ve. Buck County Commiseioners 36 A2d 744, 59 LREN

2485 (1978); County of Warhington ws, PLEH 93 LREM 2339 (1876): and

AFPSCME, RLocal 1516 ve. Sheriff Melaryg 250 Hwu2d 188, %6 LREN 3047
(1977,

E. CONOLUSIOH oF STAFFGRD AND BEOWH 'S5 EMPLOYER.

Judglng from the AFSCME cage and the bargaining unit Example
plus uaing the rulings from other elates as guidances, a: copolusion
that the Cascadeé County Comnisaioners ate the ptblic enployer s
appropriate. This copclusion is inorder because Lhe Cascade County
Treapurer is not poparateé and autonomous and bpcause Lhe Capcade
County Troasurer cannot effectively pegoliate with his employoss in
Che area of monetary mattess. By ordering the County Coammissioners
ad the public employer, the party with the contrel of the tax dollar
ifeome too the county and solary expenditure by the county iz at tho
bargaining tables &g indicated in the Now York and Penpeylvania
CAHBE .,

In the AFSCME case the court held the Libraty Bosrd to be the
“ouparvigory erployves? having independent poveTs o mabage and

operate the Tdbrary. The Montana Collective Bargaining Act defined

--
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- ,3%=31-103 {1) WMCA "'Supervisory employee! meang
! any dndividual having-authocity in interest of the
enployer Lo hire, trancfer, supend; lay ofF, tecall,
promate, diecharge, asgign, reward, discipline other
G enpplovees, having responsibility to direct thep, Eo
adjust their grievances, or effectively to recormend
o such action, AL In Gonpection with the foregoing the
- exarcise of auci authority is pot of a merely routine
or clérical nature bot requires the use of independsnt
§ Judgment ¥
q The sheriff in Ulster Cownty, supca, the Reqleter of will in
i cogstigen, supra, and tha Judges in Ellenbogon, supra, a8 well as-the
= Cagcade Counky Treasurer all have the same ipitial powers as set
1z forth in the definition of supervieory emploves.
e I will not acder joint employara as in Hew York and Pennayivania,
4 because this wonld add to the sources of strife and this would add
| To the proliferation of small single office bargaining units as sée
o forth in the analysis of the bargaining wnit, & joint employar
e order would elso subtract from the theory of one consistent overall
¥ adniniatration of county govarnmental sffairs. (Bllenbogen, GUpral.
i Thernfara T concluds that the Caccads County Treasurer ls s supervisory
Inyaa,
ikl EnpdDya
Ry E. THE EFFECT OF THE LABOR AGREEMENT
Y Can the public employer agree with a unlen on the procedure o
e guparviacry enployee must follow in exercising hie superviesory
rowars?
|
on Ganerdlly, by definition; the Poblic Employol can set Forth how
i he wighas a subordinate superyiscry eoployss to sck in the public
gt} employers Behalf. In the sase at hand, the County Treasurer is not
% FOUL genspal pabordingte supecviaory Epployaen
o0 In the AFSCHE case, a collactive bargainlng agresment was in
o effoct botwoen the union and the Qity of Billings. The Court Found
s the Library Board wag bound by the provisloens of the labor agresapant,
e The termination of a Library smployoe by the supervisoery enplovea,
the Iibrary board, wos in conflict with the terme of the labor




a | EOTEEMment,
3 It appears that the court, in holding ps inconsistency hetwseas
4 | the Library Systen Act, which gives the Library Board the power tao
5| =mploy and discharge employees, and the callective Bargqainlng Actk,
o | PEPTOVed the actions of the poblic employer In setting forth how the
w || Supsrvigory employes wonld uee its powers, Decause of tha “eoonontc
8 realities® in ultimately providing the galaries, the coort in AFSCME
g| found . .."The City hae substantial lagitimete interest in Lhe gperps
1B Lion of the library", therefece allowing the gily ko setc Forth lisw
i the library board was to supsrvige Lhe Libracy parsonasl.
it In Che cage at hand; the public enployer, Cascade County Came
T misfionery, and the NPEA set forth how the Tressurer vas to uge his
i supervigoly power. The County has substantial leterest in the
15 (| OPeration of the Tressurer's Office not only bazauge the County Con-
g || Bisaleners provide tex dollars for the wege and set the wage, but
14 aleo becsuse the County Commissioners have the jurisdiction te
15| Fupervige the officinl conduct of all county offices and becayse the
1] Ceunty Commlgsloners need the Tressurec's detailed repact nt every
an | feguiar mesting and the Treasurer's guarterly balancé to effectivaly
oy | MANRGE o county's. fincal affairs, (7-4-250%5 T=4-2110, 7-4-2112;
T and Titie ¥, chapter 6, part 23 NCA). | conclude that the Caspade
i | COunty Commissionere have the power Ly wey of a lobor agreemsnt Lo
g | #9F forth how the County Treastrer is to sxerciss his sopervisory
ag | Povers,
- From the Eaclk that all the Cagecade County Commissicners and
_—l af the county elected officeors eigned the collective hargaining
ag || VOTEERENL beiween fhe County and MPEA, it appears that the mansge-
g | ment gonsiated of a team nffort: I approve of thiz team effprt bul
dn | e duby bo bargain ds snly that of the public employer, the county
3 commieslionecs, This team effork allows a swift and efficient bargain=
2 ing procesa by having all parties affected by the agreepeat present
and nllova for good management input,

=TG-
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After the' labor agresment vas negotiated, a change 40 some of

the eleoted offices bas taken place, Can a public olfleial hind hic

BEUCCHEFOT Lo

8 lpbor contract that sxtend heyond Lis term of offices?

I Eoese va Lembard &7 ADZd 327, 0% LEEM 2945 {1%75], tha Hew

York Suprens Coutrt, appellats JJi-.-J;_sin:m., Fourth Depactment addroased

the quedsilon In port ag Follows:

The Taylor Baw doos not gpecify or limit the

period of public onployment comtracts, The sCatute
enly provides that Lhe pacties pay make contracts which
bind then “for the period pet Forth thersipbi & & & Tjha
term was left to the discretion of the contracting
pacties and nﬂthih! contnined in the law suggests that

the Legiglature in

onded Lo restrickt Ehe periad of eech

caonbtracts to an eleclted puhlie epployer's Line in

office. Manifestly such pariode have no necogaarcy
telationchip to emplovess' bterme and conditions of
enplovinent.

The policy and purposs of the Taylar Aot hava bBeen

Yehdacned co rrnq'll-ent.ﬂ that they coaresly need to be

repaatod here.x & & p

Iic amployiees were given the

right to organize and conlract upon subjocte involving
their employment because of the' Legislative desire tao
bring about harmonicus employer-employes relotionshipa,
ehcourage professionalien and rediceo work stoppages in
gervErnient enploymant,.. Tt would be s Eeculinr REtatuta
which attemptod Lo peginote efficiengy in government
enploymont by conditicning mranagerial decisicns on
Public referenda or which limited employer-employes

reepants £o artificial tipetables dictated by the
election chlendar.

In summary, wa hold that Blds contract waa

Fooperly arkecyied by the Eherifd and the consty oind
Ehat it bound not only the Sherifl who executad it bob
his puccesmar in offica,

Uging the abowve New York case for guidance, the Mantana Col-

lectiva Bargaining Act contains the following lmportant sectfon, in

DATT:

A9-11-305 {2) MCA *+sand npegotiabe 1n good falth

with respect to woages, hours, fringe benefits, and
other conditiond of emplayment or the negotiation of an
agraement or any guestion arising tharaunder and the
execution of a written contract incorpaceting any
agroament reacihed,

A4=31=104 MCA, Rules, The board shall adopt,

anend, regoind-such ruleg it considecs nocoesary and
administratively feasibie to carry ot the provisions
of this chaper.

Rule 33,206,501 ARM of the Board of Persdnnel Appeals

BLptes:

(ib Aprecpenty reached betwern a public enplover

gk




4 ot w labofr orgenization shall be 4 minioon of one year

in duration and ghall nok exceed two ' FrRals.

4 Finding the labor agrespsnt betueen NFER and Cascads Sounty is

| 10 accord with the above rule, fipding no statutory anctharity liniting
g| 4 lebor agreement, and for the reasone ser forth in Reese; supra, 1

7| ©onclude the labor agreement 15 binding on MPEA and Camcado Csunty

g | Commiseionets even though some of the connissieners and some of the

g | Bupervisory amployees may have changed. This conclusion i in

| Rarmony with Ficket Publishing Co. va. Board of County Comndssioners

1y || of Chrbon Bounby 35 1168, 92 & B¥a (1007 in uhieh the Wantana

1| Coart held s conktract made by the Board of County Commlesloners, a
1:-|| Few weaks belfore the expiration of Lls term of office, wnd upon the
L explration of m prior contract, for county printing for the twa

s | Buoceeding years, 18 valld in the abgence of fraud or bed faith dn
the waking, and 25 pot against public policy,

16
jal B- FATLIHE T0 GRANT I GRIEVAHCE TWEAREHG
1 From the wnfair labor practice charge, =xhibit and answers, tha

10 conplainant reguested the start of the arbitratiss procesdings as

“n directed in the labor agreement. (FF BEj. Tha COURLY Comnissioners
ap | A9fee to submit the diapste to arbitration but the Copmiseloners

i woitld rather have a coort decide tHe dHepute. The County Treasurer
: wished no part and vould not be bound by the grievabce procesdings.
gq | The County Conminsloners were capght in the dolicate niddle and eide
o stepped the dgsus,  Did Lhe defendant{s) comit an wnfair labor

practice by pot processing o teking part in the arbitration?

| 8
ey This boarnd ontertained am unfalr leabor practice charge agninst
vl the City of Eivingston brought by the American Fedsaration of State,

gij | County and Municipsl Enployecs, Tho charge claimsd the City cop—

nitted an onfair laber practies by nob gqranting a gri=vapoo hearing

M
11 | &8 directed by the labor aqreement. This board agresd with the
'I-'a: charging party. The Montana Supreme Court [n Clty of Livingston wva.

AFSCME, Counoil 9. 471 22d 374, 10D LERM 2526 L1977 et Torth Uthe




following.

. The issued presented on appeal ls whether the
| clty’s fnilure to provide Oyer a-dismissal hearlng
conetitued an unfair labor practice,

4 By failihg to grant Dyer a grievance hearing:  the
clty breached its céllective bargnining agresment, and
i theroby cemmltted an unfair laber prectice in wviolatior
ol ‘rection hH4=1605 (1) (2], B.C.M: 1947 [39-31-401
5 MEn],.  That section provides in pact:
T "It is an unfair labor practice for a public
a epployver T
"(a) dnterfere with, restrain, or coerce employecs
w in the axercise of the rights quacanteed in seotion
533-1603 [19=311=201 MCA] of this actsih Section
kit 5-1603 §1) [39=31-201 MCA] provides;
o "Public epployess ahall have %44 the right *% tp
2] bargain collsctively Asé o
| The phrase "to bargain collectively" 1s defined in
1“i gecticn 59-1605 (3] [39-31-305 [2} MCA] ass
14 "#44the porformance of the mutual obligation of
the plblic qu]nfnr #he g Lhe respresentatives
14 of the exgluglive representative to **4 nesotiale
in good faith with respect To **=* conditions of
L enployment, or the negotiation of an agreement, or
any. question acising thorounder . *=*% - {Foohegic
1% added. §
18 Thug, by statute, thoe duty te bergain *in
falth" continued during the entire coprse of the contrect.
i Tha Supreme Court has held that "Collective har-
gialning is a continuing process.  Among pther things it
20 involyes *+h neotection of eoployes righte alraady
sgoured by ‘contrect. " Conley v. Glbaen, 355 U.5. &1, 2
2 L B4 2d g0, 85, 78 5. T, ﬁ_ﬂf‘?ﬁ’“- The progeasing of
griavances in grieveance hearings 8- gallective bacgain-
Al ing. Timkin :-l-:-lﬁr Bearing Co, v. Mationsl Lal:_%r_%elll.{-
Bd., 161 F. 24 § : P OLr. 29470, 1IN OSELofBky
_I'. s
= w. i ted Staalworkern. of ggerina 171 P, Cupp. 782, Jo
0. P, 1959), aff'd., 775 .28 6l4 (4th cir. 1960},
= cart, denc; 363 57,5, B49, £ L Ed ¥d 1932, BED 8.0k,
1628, (1950), The court stated: "+#x the wnployar hed
<0 af Lhe sane duty to bargain collectively aver grisvances
&5 over the terms of the agréesment
o Under Montana's collective Rargaining act for
Public Employess o failure to hold & grievanoe hearing
= ag: provided in the coutraclt is an unfair labor practice
¥ for failure to bargain in good faith.
24 In the case st hand, there i no quiestion as to the-existance
H | of a final and binding grisvance procedure. (FF BeAddendum &3.
41 | There is no question that MPEA regquestsd a grievance hearing, 1
421 find the eane question in this casn as the court did in the Livingston,
Bupra, cage and for reason ost forth by the coort, I conciuds Elak
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the Defendant(g) did commit a unfair labor prictice.
W CONCLAUSIONS 0OF Liw

I. The Cascade County Commlsaioners are the public employer of
Martin Stalford and Elaine Brown as defined {v Section 349-31-103(1)
Ll (N

2. The Cascade County Treasurer, 0. L, O'Connell, is the
aipervicory employee of Martin Stafford and Elaine Brown as defined
in Segtion 39-31-103(3) MCA.

3.. The labor contract betueen Momtana Public Eoployess Asgooia-
Han and the Cascade Counky Commissioners ie binding on the' County
Commissioners. the Counky Trescurer and the Montana Public fmplovecs
Aadociation.

% The Defemndant(s] did violate Section 39-31-401 (5), failure
Lo bargain in good falth, by cefusing to participate N or refusing
to be bound by achitration concerning the diemissal of Martin Btafford
and Elaine Broue.,

5. By refusing to participate in or by refusing Lo be bound by
en arbitration az set forth in the labor agresment, the defecdeant(s)
Festrained Martin Stafford and Elaine BSrown in the exercise of Lheir
righte guarantecd in Section 39-31-201 HOA,

Vi RECCMMENDED ORDER

The Defendantis) are ORDERED bo cease and desist from rog—
Eraining Mactin Stoafford and Elaine Brovn in the exercise of thoic
rights guaranteed in Sactlion 39-31-201 HMCA by r=fusing to part-
lolpate in o by refusing to ba bound by an darbltraidon,

The Defendantis) are ORDERED ©o proceod and participabe ln the
arbltration as et Forth i{n the lsbhor conbract between the Montana
Fublic Erployees Assocdation and Cassade County Comnissioners.

It im- further ORPERED that-all motions, issues and charges not

pddrepged 1n thie recommended order are herebhy denfcd.

DATED thie _2%}' of April, 1880

==
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EJARD OF  PERSONWEL APPEALS

Al

Dge
Hearing Eraniner

By

ROTE: A5 gtdted fn Zaard of Persscnel Appenls rule RSN 24.96.107
Excoptions the ﬁ;_x:rtma ghall have A0 calender daye to filo written
ehcepliong to Lhie recommended order, If no writton exceptisps are
filed; this recommended order shall becomoe the FINAL OSUER of the
Haard of Yersonnoel Appeals.

CERTIFICATE CF MAILING

i o
\ §
T "'-;I shacyid 3 P i , do hereby cartify
and state that ]."jl-:iiﬂ on the 7 = day of __..-"_;Q,ﬂl.-_,r' .

1980 mail & trum and correct copy of the above FINDINGHE OF
FACT, CONOLUSIONS OF LAW, AMD RECOMMENDED OMDER to Che following:

MEFES, Inc.
B.O, Rox 55
Aelens, HT S5G0]

G Ly OfConnell, Treasurar
Cancade Coonty Sourthouse
Great Falle, MIY 5Ggof

Cascade County Comnissianers
Cascade Counly Conrthouge
Creal Palls, MT S%40%1

Nemnis MoCafferly
430 Northwestern - Bank Building
Great Falle, MT 50401

Gary M, Eadick
floxandor and Daucun
Strain Duilding

Oreat Falle, HT 59401

Barry L. Hjort
111 HWorth Laet Chance dulch
Holena, M1 59801
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